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Checklist for Owners entering into building contracts

CHECKLIST

1 Does the contractor hold a current contractor licence? YES ] No [

2 Does the licence cover the type of work included in the contract? ves O No [

3 Is the name and number on the contractor’s licence the same as on the vEs [ No [
contract?

4 Is the work to be undertaken covered in the contract, drawings or specification? YES O ol

5 Does the contract clearly state a contract price or contain a warning that the ves O O

contract price is not known?

6 If the contract price may be varied, is there a warning and an explanation about YES ol
how it may be varied?

7 Are you aware of the cooling off provisions relating to the contract? YES [ No [

8 Is the deposit within the legal limit? The limit is 10% for work costing $2040 No [
or less or 5% for work costing more than $20,000.
9 Is the procedure for variations understood? veEs [ No [
10 Are you aware of who is to obtain any council or other app work? veEs [ No [
11 Do you understand that the contractor must have a policy'¢ ne warranty YeEs [ No [
insurance under the Home Building Act 1989 and pfovide yol with a certificate
of insurance before receiving any money und contractdincluding a deposit)
or before doing any work for more than $12
12 Has the contractor given you a document th the operation of the ves O No O
Home Building Act 1989 and the procedures for the resolution of contract and
Insurance disputes? ,
SIGNATURES
Do not sign this contract unless you ad apd understand the clauses as well as the notes and explanations

contained in this document.
If you have answered “no” to a
Both the contractor and th e

uestion e checklist, you may not be ready to sign the contract.
etain an identical signed copy of this contract including drawings, specifications

and other attached doc a re that you initial all attached documents and any attachments or deletions to the
contract.

SIGNED COPY OF T ACT

Under the Hom i a signed copy of the contract must be given to the owner within 5 working days after the

contract is gntere

HOME WA SURANCE

Th ract ust provide the owner with a certificate of home warranty insurance (for work over $12,000) before
co of work and before demanding or receiving payment.

OWN CKNOWLEDGEMENT

I/We have been given a copy of the Consumer Information Brochure and I/We have read and understand it.
I/We have completed the check list and answered “ Yes” to all items on it.

Note: Where the owner is a company or partnership or the contract is to be signed by an authorised agent of the owner,
the capacity of the person signing the contract, eg director, must be inserted

Signature Signature

Name [print] Name [print]

Capacity [print] Capacity [print]
3
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Schedule 1 - Contract Detalils

ITEM

1. This contract is dated the day of , 20

2. Owner(s)

Name:

Address:

Phone (H): (W):

Fax: Mobile:

Email: A.B.N:

3. Builder(s)

Name:

Address:

Phone (H): (W):

Fax: ’ Mobile:

Email: A.B.N:

Builder’s Licence N

T oR\the above amount: $

T ntract price is (in words)

$ (the contract price is GST inclusive)

WARNING: The contract price may vary under this contract due to:

OWNER BUILDER
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5. Deposit

The depositis $

Note that the deposit must not be:
(@) more than 5% if the contract price is more than $20,000; or
(b) more than 10% if the contract price is $20,000 or less.

6. Sources of funds

The contract price will be funded by:

the owner $ &
the lending authority $

other $ \0

TOTAL FUNDS $

(The total funds should be equal to the contract price)

7. The Site

The site is land at: Lot DP No

Certificate of Title:

Street Address:

Mortgages 1. Lending Body: y Amount $
Branch:

Contdet Namet

2. g y: Amount $

ontact Name:

mbrances, covenants and easements

The land relating to the site as identified in item 6 above is affected by the following
encumbrances, covenants, easements and caveats (give the substances of each affectation,
and details of any registrations where registered at the Titles Office).

OWNER BUILDER
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9. Builder’s Margin

The builder’'s margin is % (if nothing stated, then 20%).
10. Interest
Interest on late payments is % (if nothing stated, then 10% per annum calculated daily)

11. Planning and Building Approvals

The party to obtain and pay for all planning and building approvals is

(if no party is mthe
builder)
12. Contract Period

The building works must reach the stage of practical completion no&ha
n

weeks after the contract period commenced under Clause 8, a nder Clause 9.

13. Delay Damages

$ per working day, calculated og
(If nothing stated, then $1)

y basis.

14. Other Contract Documents

In addition to these general terms, any Specialiconditions, the plans and specifications, the
following documents form part of this con

’

Ao Ddhd =

15. Gua
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Schedule 2 - Progress Payments

STAGE PERCENTAGE | AMOUNT
1 %

2 %

3 2\

4 < E ’ %

5 %

p 4
6 V %
TOT NT 100%

N@ TAL AMOUNT must be the same as the contract price.

OWNER
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Schedule 3 - Allowances for Prime Cost and
Provisional Sum lItems

Table A Description of Each Prime Cost Item Builder’s Quantity | Prime Cost
Allowance Allowances
1
2
3
4
5
6
7
Table B | Description of Eac Provi%nal Sum Estimated Builder’s Total
| guantity of | allowance | Provisional
components | (including Sum
or materials labour) Allowance
for Labour
and
Materials
1
2
4
5
6
7
8
OWNER BUILDER
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Schedule 4 - Excluded Items

The owner acknowledges that the builder is not responsible for

that are listed below:

A

Schedule 5 - Warranty In@ch

Note: The builder must not carry out any ofithe builgling works, or demand or receive any part of
the contract price (including a deposit) until y insurance is in force, and the owner is
provided with the certificate of insurance.,
Insurer Name:

F

Insurer Address: §

Phone:

ax:

Name of i ner):

Pre iu%le:

ATTACH CERTIFICATE HERE
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Schedule 6 - Special Conditions

10
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Schedule 7 - Signatures

1. This contract is made between the owner and the builder.
2. The Schedules form part of this contract.
3. The Table of Contents and the Checklist do not form part of this contract.
4, The parties have signed this contract on the date stated in ltem 1 of Schedule 1.
5. The owner acknowledges that it has received the Checklist and the Consumer Building
Guide before signing this contract.
6. The owner has read and understood this contract.
OWNER 1 OWNER 2
Name: Name:
Owner’s Signature: Owner’s Signature:
Witness’ name and signature: Witness’ name a ignat
Witness’ address: Witness’ a
BUILDER
Name: SE NOTE THESE EXAMPLES
Builder’'s Signature: hen signing on behalf of a Partnership:
A Smith (signed) Partner, signed for and
V4 on behalf of ABC Building
Witness’ name and Signature;
When signing on behalf of a Corporation:
A Smith (signed) Director, signed for and
Witness’ Address: on behalf of ABC Building Pty Ltd

STA %TING OUT THE OWNER’S RIGHT TO TERMINATE THIS CONTRACT
UNDER SECTION 7BA OF THE HOME BUILDING ACT

T may be subject to a cooling-off period that entitles the owner to rescind this contract
by giving@& notice in writing as required by Section 7BA of the Home Building Act 1989:
(a) e owner has been given a copy of the signed contract — at any time before the
expiration of 5 clear business days after the owner is given a copy of the signed contract; or
(b) If the owner has not been given a copy of the signed contract within 5 days after the
contract has been signed — at any time before the expiration of 5 clear business days after
the owner becomes aware that the owner is entitled to be given a copy of the signed
contract.
If the owner terminates this contract under Section 7BA of the Home Building Act 1989, the
builder is entitled to a reasonable price for the work carried out under the contract up to the
date this contract is rescinded.

11
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Clause 1 - Definitions

1.1 In this contract:

“all weather access” means

by the builder for
carrying out the building works;

“builder” means the party named in Item 3 of Schedule 1 and, wh
appropriate, includes the builder’s appointed agent / representative;
“builder’'s margin” means the percentage stated in ltem 9 of%& 1;
“building works” means the building works to be carri d@mpleted
and handed over to the owner in accordance with & t as shown
in the contract documents, and shall include all ion

“contract” means the agreement between wd
out in the contract documents;

“contract documents” means theseggeneral terms, any special conditions,
the plans, the specifications, and & w er documents specified in Item

14 of Schedule 1; g
“contract period” means the a of time specified in Item 12 of

Schedule 1, which can be e’tended under clause 9;

and the owner as set

“contract price” m the amount stated in Item 4 of Schedule 1, and this
amount can change r this contract;

“contract a tment” means an amount that is added to or deducted
act price under this contract;

ctical completion” means the date that is deemed to be the
actical completion under Clause 26, except where the date is

clement weather” means any weather that,
work from being carried
out in the usual manner;

“preliminary period” means a period of 15 working days from the date of
this contract;

“lending authority” means any institution that lends the owner part of or the
whole of the contract price;

12
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“notice of practical completion” means the written notice given by the
builder to the owner under sub-clause 26.1;

“‘owner” means the party named in Item 2 of Schedule 1, and includes the
owner’s agents, employees and invitees;

“practical completion” means when the building works are complete,
except for

“rock” means any material, other than clay or soil, that ¢ N th
builder’s opinion, be readily removed by hand;

“security account” means an account described i

“site” means the land described in Iltem 7 of Sche

“stage” means any of the stages deschw ScRedule 2;
“statutory authority” means a Loca ate or Federal Government, or any
government agency that has t C 6 affect the building works;

“variation” means:
(a) any
(b) a change in the

to the building works; or
out the building works;

“working days” me
holiday;

day other than a Saturday, Sunday or a public

and like word orresponding meanings.

1.2 is‘@ontract, the table of contents, general notes and clause headings
rm part of this contract and cannot be used in its interpretation.

S

13

OWNER BUILDER



NEW HOME CONSTRUCTION CONTRACT

Clause 2 - Primary Obligations of the Parties

21

2.2

23

|
Clause 3 - Preliminary Matters \

The builder must carry out and complete the building works in accordance
with this contract.

The owner must pay the contract price and other money that becomes
payable under this contract in the manner and at the times stated in this
contract.

If there is more than one owner:

(a) the obliﬁations in this contract apply to || GcGcNGGEEG. to

(b) a quote, notice, claim or any other communication to the owngrs is‘enly

(c) only is required to sign a docume
quote, notice, instruction, direction or other com or to give
an instruction, direction or other communicatio [

3.1

3.2

3.3

The owner must, within the preli @ effod, give the builder:

(a) written proof that the own ) legal title to, or is otherwise
entitled to build on, the site, and written details of any encumbrances,
covenants, easements an ats affecting the site;

(b) if required by the builder, written evidence that the security account
has been set upgand th&amount required to be deposited into the
security accouft istheld in clear funds;

(c) if the owner is iping finance from a lending authority, written
advice fromythe lefding authority that:

(i) @ t of finance, when added to the owner’s own available
L 0

, the owner must pay to the
builder any related costs incurred by the builder up to the date this
contract is terminated, plus the builder's margin applied to these costs.
These related costs include, but are not limited to, the cost of materials on
the site or already having being ordered from suppliers that are not
returnable.

14
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Clause 4 - Security Account

4.1  When requested by the builder at any time, the owner must deposit that
portion of the contract price not being supplied by a lending authority into
an account (the “security account”) at a bank, building society, or a
similarly recognised financial institution.

4.2  The security account must be in the joint names of the owner and the
builder, with:
(a) the owner receiving interest, if any is payable, on the money dgposited

in the account; and &

(b) the builder as a joint signatory for any withdrawal from the ou

Clause 5 — Ability to Pay ®

5.1  The owner must, within || | | I of bein y the builder at
any time, give the builder written evidence, to the Builder’s satisfaction, of
the owner’s ability to pay all money that i become payable to the

builder under this contract.

Clause 6 — Accuracy of CC@DocumentS

6.1  Where the owner supplies any ract document, the owner warrants that
contract document is accurgte and the suitability of the design, materials
and methods of wasKing each specified therein.

6.2 If either party bec aware of an error, ambiguity or inconsistency in or
between the cgntrac uments, that party must, within 2 working days of

becoming ive the other party a written notice detailing such an
error, am ofinconsistency.
6.3 Theo st, within 2 working days of receiving a notice or becoming
aware,o ror, ambiguity or inconsistency in or between the contract
cu , give the builder written instructions detailing how the builder is
t d with the building works.

ing days, the builder may proceed with the building works, applying

6.%} e owner fails to give the builder such written instructions within 2
e contract documents in the following order of precedence:

)
)
(c) ;
) ; and
)

(e) any other documents specified in Item 14 of Schedule 1.

15
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6.6

6.7

6.8

7.2

7.3

7.4

NEW HOME CONSTRUCTION CONTRACT

If:

(a) compliance with the owner’s instructions or the order of precedence,
whichever is applicable, involves more or less cost than a reasonable
builder would have anticipated upon the signing of this contract; and

(b) the error, ambiguity or inconsistency is caused by documents other
than those provided by the builder,

the owner is deemed to have asked the builder for a variation to carry out

the necessary work, and the owner must promptly sign the relevant written

variation when produced by the builder.

If an error, ambiguity or inconsistency caused by documents oth an

those provided by the builder will most likely result in the contr

being increased or decreased by more than |}, or will result i

substantial alteration in the original nature of the buildin rks;
(a) the builder will be entitled to terminate this contract, Withi business
days of becoming aware of:
(i) the error, ambiguity or inconsistency; \

(i) the likely change to the contract pric

(b) the builder will be entitled to be paid a
works completed at the date of ter '
on that cost.

In relation to a document that is:

(a) supplied by;

(b) prepared under instructionof; o

(c) prepared from sketches previded by,

a party, that party indemnifies the other party for all costs, expenses,

losses or damages that arefincurred by the other party relating to or as a

consequence of claim for breach of copyright or moral right arising

from the builder ca ut the building works in accordance with that
document.

The buildQn copyright in any document prepared by or on behalf

he cost of the building
pn, plus the builder’'s margin

of the buli

anning and Building Approvals

party named in ltem 11 of Schedule 1 must obtain and pay for all

7. [
%ilding and planning approvals.

If the builder is named in ltem 11 of Schedule 1, the owner authorises the
builder to sign any document necessary to obtain the approvals.

If the owner is named in Item 11 of Schedule 1, the owner must both
obtain and give the approvals to the builder promptly.

If the requirements of a statutory authority necessitate a change to the
building works, the builder must inform the owner of the change required
and ask for a variation for the building works to comply with the
requirements.

16
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7.5 If the owner agrees to a variation when asked for by the builder under sub-
clause 7.4, the owner must promptly sign the relevant written variation
when produced by the builder.

Clause 8 - Commencing the Building Works

8.1  The builder must commence the building works within [ working days
after the day that:
(a) the builder receives all the necessary building permits and planRing
approvals required for the building works to commence; or
(b) the owner satisfies all of the requirements of sub-clause

whichever is later.

8.2  The contract period commences on the [l working d ep both
IR - < fiec. x

8.3  The contract period will commence in accordan h -clause 8.2
even if the builder

Clause 9 - Delays and Extensio 94 Time

9.1 The builder shall be entitled to @ ble extension of the contract
period if the building works ané delay&d by the builder suspending the
building works under Clause 34, orjfrom a cause, thing or matter beyond
the sole control of the builder, i ding (but not limited to):

(a) avariation, or a reques#ffor a variation by the owner;
(b) an act of God,dire ,explosion, earthquake, civil commotion or an act of

terrorism;

(c) inclementayeath r conditions resulting from inclement weather;
(d) anind Wte;

(e) adi ith adjoining or neighbouring residents or owners;

(f) any mission by the owner;

obtaining any approvals;
by the owner;
eed for a survey of or other report in relation to the site, including

existence of latent site conditions; or
j) the industry shutdown, being a 5 week period commencing on or about
2 December in each year.
9.2  The builder is to give the owner written notice of an entitlement to an
extension of time detailing both:
(a) the extension of time; and
(b) the cause of the delay,

within after becoming aware of both ||l and the
of the delay.

17
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9.3  Afailure on the builder’s part to comply with sub-clause 9.2 will not in itself
d to a reasonable extension
of the contract period.

9.4 If the owner wishes to dispute the builder’s entitlement to an extension of
time the owner must, within ] working days of receiving the builder’s
notice, give the builder a written notice:

(a) disputing the extension of time; and
(b) detailed reasons why the extension of time is disputed.

9.5 If the owner fails to give the builder a written notice in accordance with
sub-clause 9.4, the owner will be )

9.6 If the carrying out of the building works are delayed in any way ct,
g |é e

a
default or omission of the owner, damages for such a delay 4beipGith
total of the the builder out the
building works, plus ,are d payable
by the owner to the builder on demand.

Clause 10 - Survey of the Site : ! 2

10.1 If, in the builder’s opinion, the boundar the site are |l the
builder may give the owner a writtm requesting that the owner

provide a survey of the site.

10.2 If the owner does not provide r the site within || working days of
the builder giving the written Rotice jthe builder will _
survey. The owner must pay t builder on demand the total of
h, plus .

Clause 11 - Site Possession and Access

111 Theo Qes the builder exclusive and uninterrupted possession of the
site fo c t the building works.
11.2 The ust provide all weather access. If the owner does not provide
ather access, and the builder is required to carry out additional work
t hiéve such access, the owner is deemed to have asked the builder
variation to carry out that additional work, and the owner must
omptly sign a written variation when produced by the builder.
11.3 The owner must not, or must not allow agents or officers of the lending
authority to:
(a) - builder’s access or possession of the site; or
(b) progress of the building works.
11.4 The owner must not, or must not allow agents or officers of the lending
authority to:
(c) make inquiry of; or
(d) issue directions to; or

18
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(e) give instructions to,
the builder's employees, subcontractors or agents. All communication
must only be with the builder, or the builder's nominated person.

11.5 The owner must not, or must not allow an officer of the lending body, to
have access to the site or the building works for any purpose, including for
the purpose of inspecting the progress of the building works, unless:

(a) the owner has given the builder or the builder’'s nominated person at

least |l notice; and

(b) access to the site or the building works is at reasonable times.
11.6 The builder’'s unused materials on the site are the property of th(&ar.

Clause 12 - Latent Site Conditions &
121 |If: \
(a) either party believes that the surface or sub-% nditions of the
ildi

site may not support or are likely to affect the works, or
(b) rock is found at the site,

the builder may, or must at the owner’s
agent, engage a
and their effect on the building w:

orks, ap e cost of every consultant

engaged is to be paid by the ownontract price adjustment.

12.2 The builder must promptly give thie ®ww€r a notice specifying the details of

any I ¢ - IR -

builder must attach a copy of a ritten report obtained from

under sub-clause 12.1, to that notice.

12.3 The owner must, in 5 working days of receiving such notice, give the
builder a signed nptice instructing the builder to proceed with the
additional work requ or the building works as detailed by the builder
under sub- V

12.4 If the ow es not give the builder written notice under sub-clause
12.3, th er may do either or both of the following:

e carrying out of the building works under Clause 34;

te this contract, whereby Clause 37 will apply.

er is only entitled to payment for such additional work if the

al site conditions differ from those either:

prior to this contract being signed; or

) shown in the contract documents
and if the effect of that difference requires more or less work than that
which a reasonably competent builder would have anticipated on the
signing of this contract.

12.6 If the estimated price of the additional work exceeds JJ% of the contract

price, the owner may terminate this contract by the giving the builder a

written notice to that effect within ] working days of receiving the
estimated cost from the builder under sub-clause 12.2.

uest, as the owner’s
report on the site’s conditions

12.5

OWNER BUILDER



NEW HOME CONSTRUCTION CONTRACT

12.7 If the owner terminates this contract under sub-clause 12.6, the owner
must pay to the builder the that this contract is
terminated. The price includes the builder, which
includes

Clause 13 — Additional Costs

increases:

(a) any ; or

(b) any that affects the building work

that either directly or indirectly causes any increase in th€ c

building works to the builder, there will be a contract pri€e adjustment to
D

13.1 If, after this contract is signed, a statutory authority introduces or &
the

reflect such a cost increase.
13.2 If the builder is required to do more or less wor with a

requirement of a statutory authority, the builde t ask for a variation for
the change required, and the owner must tly Sign the relevant
er.

written variation when produced by theQ

Clause 14 - Contract Pric ments

14.1 A contract price adjustment is nd payable at the next progress
payment after it arises, unlﬁs a different time is agreed between the
parties.

Clause 15 -P essS Payments

15.1 The ow st pay the deposit stated in Iltem 5 of Schedule 1:

contract is signed by the owner; or

arranty insurance described in Schedule 5 is in force, and the

r is provided with the relevant certificate of insurance,

hever is later, and the deposit shall be deducted from the first

progress payment.

15.2%The owner must pay the contract price progressively as claimed by the
builder, and it shall not be a defence that the owner failed to pay by the
due date because the lending authority failed to forward payment to the
owner.

15.3 In order to be entitled to a progress payment, the builder must give the
owner a written progress payment claim for the substantial completion of
each stage.

15.4 A progress payment claim is to state:

20
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(a) the amount claimed and not paid for the stages substantially
completed;
(b) the amount claimed and not paid for contract price adjustments;
(c) the amount claimed and not paid for variations; and
(d) the sum of the above amounts.
15.5 The owner must pay the amount stated in the progress payment claim
within 5 working days of the builder giving the claim.
15.6 Other than in relation to the final progress claim:
(a) payment of a progress claim is on account only; and
(b) the owner has no right of set-off.

Clause 16 - Interest on Late Payments &

16.1 The builder shall be entitled to interest at the rate Nb m 10 of
Schedule 1 from the day on which an amount f e towbe paid to the
builder by the owner, up to and including the ﬁy t amount is paid.

Clause 17 - Variations

17.1 A variation must be: O

(a) in writing; and
(b) signed by the builder and ner.
Either the owner or the builder may ask for a variation.
17.2 However, a failure t with sub-clause 17.1 will not
that was the subject of a

d by the owner.
ariation, the builder must reply in writing as soon

If the owner a
as is rease
174 There

17.3

out the variation detailing:

; and
; or
refusal to carry out the variation. The builder is not required to give

17.5 If the owner does not give to the builder signed written acceptance of the
builder’s offer within j working days of the builder giving the reply, the
builder’s offer is deemed to be withdrawn.

17.6 If the price of a variation is not agreed upon prior to it being carried out,
that price will be determined by:

(a) the deduction of the reasonable cost of all deletion from the building
works; and/or

21
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(b) the addition of the total cost of all extra work, plus the builder’'s margin
applied to that cost.

17.7 The price of a variation is due and payable at the next progress payment
after it is carried out, unless a different time is agreed between the parties.

17.8 The owner must not unreasonably withhold consent to any variation which
is required for the building works to comply with the law or a requirement
of a statutory authority.

17.9 The owner acknowledges that the colour and grain of timber, granite and
other natural materials can vary. The builder is to use reasonable
endeavours to match the colour or grain of any sample selected&

ta

owner, but is not liable if there is a difference, and such differenge is
variation. %

Clause 18 - Excluded Items

are excluded from this contract, and the bui liable for these items

in any way whatsoever. Q

19.1 In this Clause 19, any reference aterials, goods, labour and/or work
performed, provided or supplied by the owner, includes materials, goods,
labour and/or work rforn@d, provided or supplied on behalf of the owner
(but not by or on of the builder), whether or not those materials,
goods, labour and

18.1 The owner and the builder agree that the item cribed in Schedule 4
udétls n

(a) suitab ‘

(b) suppliet@r completed in the time required by the builder;

(c) new, s otherwise specified; and

(d) ted to the builder’s satisfaction.

19.3 er shall not be responsible for the performance and suitability of

rials, services, labour and goods provided by the owner.

194 builder may reject any item, good, material or work supplied by the

ner, if the builder believes that item, good, material or work to be
defective, and require the replacement or correction of that item, good,
material or work.

19.5 Notwithstanding Clause 23, all works carried out by the owner on the site
are at the risk of the owner, and the owner shall insure that work against
damage, loss or theft until such a time that the owner takes exclusive
possession of the site.
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19.6 The owner indemnifies the builder against all loss, cost, damage or
expense that the builder may suffer or incur in connection with the work or
labour done by the owner or materials or goods supplied by the owner.

19.7 If the owner carries out other work on the site while the building works are
being carried out, then the owner shall, and shall ensure that each of the
owner’s contractors:

(a) do not interfere with the progress of the building works;

(b) if required by law, hold and maintain the same insurance coverage as
the builder is required to hold and maintain under this contract i
relation to their works; &

(c) hold an appropriate licence to carry out the work as issued @y th
NSW Office of Fair Trading;
th

(d) observe all relevant occupational health and safety la
requirements of the builder in regard to occupationalhe d safety;
(e) obey all directions issued by the builder regardin oggdination and
timing of their works on the site;
(f) co-operate with all of the other workers and s on the site.

19.8 The owner shall, on request, give the builder evidenge of all licences and
insurances referred to under sub-clauses 19"%®) and 19.7(c).

19.9 If the owner, or the owner’s contractor,d not Bbserve any of the
requirements in sub-clauses 19.7 and 8, the builder may exclude or
direct the owner or the owner’s co » leave the site.

19.10 When the owner commences on the site, the owner is deemed
to have accepted the base w@rk assatisfactory, unless a competent
builder who had examined ang,inspected the base work would not have
detected or anticipated the unsatisfactory base work. The base work is
the site conditions, including’work carried out by the builder in, on or over
which the work is {¢ begycarried out.

19.11 If the owner breach provision in this Clause 19 in any way, it shall

ach of this contract, and the builder may:

constitute a SW
(a) carry e ding works without incorporating such materials,

se r goods; or
(b) e r both of the following:
(1 end the carrying out of the building works by giving the owner

ritten notice under Clause 34;
% Ii) give the owner a notice of serious breach under Clause 35.

Clause 20 - Specified Materials

20.1 If any material specified to be used in the building works is unavailable
when required by the builder, the builder may ask the owner for a variation
to substitute the use of similar material, and the owner must promptly sign
the relevant written variation when produced by the builder.
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Clause 21 - Prime Cost and Provisional Sum Items

21.1  The owner must give the builder written notice of the owner’s selection of
a prime cost item within 5 working days after the builder’s request to do
SO.

21.2 If a prime cost item selected by the owner is unavailable, the owner must
give the builder written notice of an alternative selection within 5 working
days of the builder advising that the item selected is unavailable.

21.3 If the owner fails to give written notice under either sub-clause 21 4for
21.2 within the specified time, the builder may select an alternative item
that is similar in quality to the unavailable item.

. T
an

21.4 Each prime cost item must
_ to supply the item, and does no#in
amount for the builder’'s margin.
t. The
and does not

21.5 Each provisional sum must have an allowance sta
, if the actual price

allowance is the estimated price of providing the#
include an amount for the builder’'s margin.

21.6 In relation to each prime cost and provisio m
is:
(a) less than the allowance, the differe Q deducted from the contract

price;
(b) more than the allowance, the the difference, and the builder’s
margin applied to that diff added to the contract price.

21.7 Any adjustment to the contraét pric@ for a prime cost item or provisional
sum item is due and payable e next progress payment, unless a
different time is agreed betyeen the parties.

Clause 22 - A% nt and Subcontracting

22.1 Neither. %ay assign this contract or any of their rights, benefits or
obligati er this contract, without the prior written consent of the
othe

22.2 % er may subcontract any part of the building works, but will at all
ti

%' main responsible for all of the building works.

Clause 23 - Risk

23.1  Subject to sub-clause 23.2, while carrying out the building works to and
including the date of practical completion, the builder is responsible for
loss or damage to the building works, except to the extent that it is caused
or contributed to by an act or omission of the owner.
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23.2 If the owner takes possession of the site, either prior or subsequent to the
date of practical completion, and whether it be in accordance with this
contract or otherwise, the builder shall not be responsible for any loss or
damage to the building works.

23.3 The builder is not responsible for any loss or damage to the owner’s
property or property for which the owner is responsible that is left on the
site.

23.4 The builder is not responsible for personal injury, death, property loss or
damage caused by war, civil commotion, or terrorism.

23.5 The builder must take all reasonable steps to mitigate any loss oglamage

to the building works caused or contributed to by an act or o@ the
owner.

Clause 24 - Indemnity

24.1 Except to the extent limited by another provisi %ontract, each
party agrees to indemnify the other, and k e other party indemnified,
against:
(a) loss of or damage to property (othe the building works); and

(b) claims in respect of personal injfy ath,
arising out of or as a consequence @. ause or event at that party’s risk.

Clause 25 - Insurances C)

’

25.1 The builder must i against:

(a) loss or damage 1@t uilding works and any goods and materials on
the site relating tq the building works against theft, fire, explosion,
lighteni a orm and tempest, vandalism, civil commotion and
eart ; and

(b) publi ity for an amount of $5,000,000 for any one claim.

25.2 The iNsurance policies must be in place before the builder

es the building works, and must be maintained:
( e case of sub-clause 25.1(a), to and including the date of practical
ompletion; and
in the case of sub-clause 25.1(b), for the duration of the contract.

25.3 If the owner requests so, the insurances specified in sub-clause 25.1 must
note the names of the owner and the lending authority (if applicable) as
being the class of the insureds under these insurance policies.

25.4 If the owner requests evidence of any of the insurance policies specified in
sub-clause 25.1 being in place, the builder must give the owner a copy of
the certificate of currency relating to the relevant insurance policy.

25.5 On the settlement of any claim under the insurance policy specified in sub-
clause 25.1(a), the builder is to:
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(a) immediately be paid any part of the settlement moneys relating to loss
suffered by the builder relating to any work that is the subject of the
claim, but for which the owner has not paid the builder; and

(b) carry out the reinstatement and/or rectification of the building works,
and be paid the balance of the settlement moneys for the
reinstatement and/or rectification works.

Clause 26 - Practical Completion

26.1

26.2

26.3

26.4

26.5

working days prior to practical completion being reached.

The notice of practical completion is to:

(a) state the builder’s assessment of the date of practical c letion;

(b) state the date and time for the owner to meet t i n the site to
carry out an inspection of the building works

and the builder’s final progress payment claimfis e attached to the

notice of practical completion.

The owner must meet the builder on th for'tpe inspection at the date

and time stated by the builder in the n f practical completion, or at a

date and time otherwise agreed wi 2 Builder, and either:
(a) pay the amount of the final pro % ayment claim; or
(b) if the owner reasonably b@ hat the building works have not

The builder must give the owner a notice of practical comp@t 5

reached practical completign, promptly give the builder a written notice
detailing anything to be do reach practical completion.
If the owner pays the amomgt of the final progress payment claim under
sub-clause 26.3(a)gthe date of practical completion stated in the notice of
practical completiOg is"deemed to be the date of practical completion.
If the owner giyes th Ider a notice under sub-clause 26.3(b) of work to
be complete »

ust carry out any work required for practical completion to
Ned, and give the owner a further notice of practical completion;

ilder does not agree that there is any further work to be carried
reach practical completion, the builder must give the owner
ritten notice:

) rejecting the owner’s notice; and

% (ii) referring the matter to dispute resolution.

26.6

If the owner does not pay the amount of the final progress payment claim

under sub-clause 26.3(a), or does not, within ] working days after meeting

the builder on site, give the builder a notice under sub-clause 26.3(b):

(a) the amount of the final progress payment claim is deemed to be a debt
due and owing from the owner to the builder;

(b) the date of practical completion stated in the notice of practical
completion is deemed to be the date of practical completion; and
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(c) the owner acknowledges the building works have reached practical
completion.

26.7 On the owner paiincl; the final proiress paiment claim, the builder must

Clause 27 - Final Certificate

271

Unless provided for elsewhere in this contract, the builder

28.1 If the owner:
(a) enters into occupation of the site, or any p
(b) takes control of the building works or thg site; o

(c) prevents or inhibits the builder fromn t the building works,

Clause 28 - Early Possession 0

te;

yner shall be deemed to have
aCt, and the builder shall be

without the builder’s written consent, the
committed a serious breach of this
entitled to either:
(i) treat the owner’s actio
this contract and
(i) do either or both of the
A.
B. give .
28.2 If the owner breachesAincluding repudiates) this contract, nothing in this

Clause prejudices the,right of the builder to recover damages or exercise
any other ri w dy.

Clause @Jntract Maintenance Period

29 TE contract maintenance period is a period of j weeks commencing on
%’ including the date of practical completion.

29.2 e owner may, prior to the expiration of the contract maintenance period,
give the builder | GGG c<fccts in the building works that
appear after the date of practical completion.

29.3 The builder must rectify defects that are the builder’s responsibility and
which are notified to the builder during the contract maintenance period.

29.4 If the owner gives the builder a list of defects under sub-clause 29.2, the

owner must provide the builder access to the site for the builder to carry

out the maintenance work.

diation of its obligations under
; or
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Clause 30 - Defects and First Right of Rectification

30.1 If the owner believes that any defect exists in the building works, whether
it is during or after the contract maintenance period, the owner must

30.2 If the builder

30.3 The owner must allow the builder .

30.4 Nothing in this Clause 30 shall be construed as purporting to restrict or
remove the rights of the owner in respect of any statutory warrantyginder
the Home Building Act 1989 (NSW).

Clause 31 - Termite Treatment and Mainter@%

31.1  Where a termite treatment system is installed or, Xl of the building

works, the owner is responsible for and agrees toyfiaintain such a system
in the manner specified or required by the facturer and installer of
the system.

31.2 The owner is solely responsible for ha e building works inspected in
relation to termite activity at least e onths, with such an
inspection to be carried out by a Iip st control person or firm.

31.3 No act, conduct or omission PBuilder shall constitute an extension of
the builder’s warranty applic;@)he termite treatment system used

beyond the warranty period prowid€d by the manufacturer of such
treatment system. /

Clause 32 - Delay ages

32.1 |Iftheb '@/orks do not reach practical completion by the end of the
10@ (as specified in Item 12 of Schedule 1, and as extended
9), the owner is entitled to delay damages in the sum
ifi Item 13 of Schedule 1 for each working day after the end of
t ract period to and including the earlier of:
he date of practical completion;
the date this contract is terminated; or
c) the date the owner takes possession of the site, or any part of the site.

Clause 33 - Charge on the Site

33.1  The owner charges the site with due payment to the builder of all moneys
that are or may become payable under this contract to the extent that a
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court of tribunal has made an order that the owner pays that amount to the
builder.

Clause 34 - Suspension

34.1 If the owner is in breach of this contract in any way whatsoever, the
builder may suspend the carrying out of the building works.

34.2 The builder must give to the owner written notice of the suspensi nd
details of the breach.

34.3 The builder must recommence the carrying out of the buildi within
10 working days after the owner remedies the breach andsgi the

builder written notice of that fact.
34.4 The builder’'s exercise of the right of suspension doex reyent the
{

builder from also exercising any right to terminat ract under
Clause 35 in relation to the same breach.
Clause 35 — Termination (Serio reach)

35.1 A serious breach of this contract i der includes if the builder:
(a) has its licence cancelled;

(b) suspends the carrying ou@building works other than under
Clause 34 (a mere absenc e builder or its representatives from

the site will not in itself bg sufficient).
35.2 A serious breach ofghis contract by the owner includes, but is not limited
to, if the owner:
(a) fails to pay,any t by the due date;
(b) fails to gi YW e of ability to pay when requested;
(c) fails t liSand maintain a security account if requested;
(d) inte with, or obstructs the progress of the building works;
) fai

ive, or interferes with the builder’'s possession of the site;
ive an instruction or direction required within the time

in breach a written notice stating:
the details of the breach; and
(b) that, if the breach is not remedied within 10 working days, that party is
entitled to terminate this contract.

35.4 If 10 working days have passed since the notice of serious breach is
given, and the breach is not remedied, then the party giving the notice of
serious breach may terminate this contract by giving a further written
notice to that effect.

35.5 All notices given under this Clause must be given by certified mail or
personally.

3&% party is in serious breach of this contract, the other party may give the
)
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Clause 36 — Termination (Insolvency)

36.1 The builder may terminate this contract by giving the owner written notice
by certified mail or personal service if the owner:
(a) being a person, is or becomes bankrupt; or
(b) being a corporation, is or goes into liquidation.

Clause 37 - Effect of the Builder terminating the &
contract

37.1 If the builder terminates this contract under Clause 12.4(b), e 35o0r
Clause 36 then, at the election of the builder, the owgerfimust pay, as a
debt due and payable: \
(a) the greater of the cost of or the market valu bOHding works to

date, including the cost of any materials onfthegite or already ordered
from suppliers, and costs related to the4auilding Works not proceeding,
ert

less the amount already paid by the e builder; or
(b) common law damages (including lo bargain damages).

Clause 38 - Effect of the @errminatinq the

contract

38.1 If the owner terminates this contract under Clause 35 and subsequently
continues to com heg, building works, the owner must keep records of

the costs incugred.
38.2 The owner L‘Wall reasonable steps to minimise the cost of
completi bulding works.
38.3 The ow st, within 5 working days of the building works reaching
praetical etion, give the builder a written detailed statement of the
sts ed (including copies of all invoices and receipts), and notice of
t hen practical completion was reached.
3 If the costs incurred by the owner are:
) more than the unpaid balance of the contract price, the builder must
pay the difference to the owner within 7 working days of receiving the
notice from the owner; or

(b) less than the unpaid balance of the contract price, the owner must pay
the difference when giving the notice as a debt due and payable.
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Clause 39 - Debt Collection Costs

39.1

The owner must pay to the builder any debt collection costs, including any
legal fees and costs associated with recovering or attempted recovery of
any amount under this contract.

Clause 40 - Statutory Warranties

40.1

To the extent required by the Home Building Act 1989, the buil &
warrants that:

(a) the building works will be performed in a proper and like
manner and in accordance with the plans and specificati ttached
to this contract;

(b) all materials supplied by the builder will be g ndiguitable for the

purpose for which they are used and that, rwise stated in
this contract, those materials will be new;

(c) the building works will be done in acc
with, the Home Building Act 1989

(d) the building works will be done with
stipulated in this contract, or if
reasonable time;

(e) if the building works consists of ¢he construction of a dwelling, the
making of alterations or additi to a dwelling or the repairing,
renovation, decoration or protective treatment of a dwelling, the
building works wijlt result; to the extent of the building works conducted,

isPreasonably fit for occupation as a dwelling; and

any materials used in doing the building works
for the specified purpose or result, if the owner

with, and will comply
other law;

diligence and within the time
® 18 stipulated, within a

(f) the building wo
will be re abl

expre a it known to the builder, or other person with express
ora t authority to enter into or vary contractual arrangements on
eh builder, the particular purpose for which the building

ré required or the result that the owner desires to be achieved,
v to show that the owner relies on the builder’s skill and judgment.

Clause 41 - Dispute Resolution

411

41.2

If a dispute arises, then a party must give notice to the other party setting
out the matter in dispute.

The builder and the owner must meet within 10 working days of the giving
of the notice to attempt to resolve the dispute or to agree on methods of
doing so.
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41.3 If the dispute is resolved, the resolution must be documented and signed
by both parties.

41.4 The parties agree that anything done or said in the negotiation cannot be
revealed in any other proceedings.

Clause 42 — Notices

42.1 Unless otherwise stated in this contract, a notice is deemed to be given if
the notice is:

(a) delivered by hand to the other party;
(b) posted by ordinary pre-paid mail to the other party’s last n

address on the day following the day that it was postéd;
(c) sent by facsimile transmission to the party’s last known fagsimile
number on receiving confirmation of transmissi

Clause 43 - No Waiver 4

43.1 Except as provided at law, in equity»@ ewhere in this contract, none of
£

the provisions of this contract mayfbe vagied, waived, discharged or

released, except with the prioC

Clause 44 - Severance y

ghsent of the parties.

441 Any provision in t nggact which is illegal, void or unenforceable will be
ineffective onI‘Eto th ent of such illegality, voidness or unenforceability,

and will nQ any other provision of this contract.

—Mandatory Conditions

e extent required by the Home Building Act 1989 and subject to sub-
use 45.2, the building works will comply with:

(a) the Building Code of Australia (to the extent required under the
Environmental Planning and Assessment Act 1979, including any
regulation or other instrument made under that Act);

(b) all other relevant codes, standards and specifications that the building
works are required to comply with under any law; and

(c) the conditions of any relevant development consent or complying
development certificate.
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45.2 The builder is not liable if the building works do not comply with the
requirements of sub-clause 45.1 if the failure relates solely to:
(a) a design or specification prepared by or on behalf of the owner (but not
by or on behalf of the builder); or
(b) a design or specification required by the owner, if the builder has
advised the owner in writing that the design or specification
contravenes sub-clause 45.1.
45.3 To the extent required by the Home Building Act 1989:

(a) all plans and specifications for the building works including any
’f\

variations to those plans and specifications form part of this c
(b) any agreement to vary this contract, or to vary the plans an
speC|f|cat|ons for the building works, must be in writing

&
X
O
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K
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DEED OF GUARENTEE AND INDEMNITY
builder is

owner is

contract is the written agreement between the owner and the builder dated

BACKGROUND
The owner entered into the contract at the guarantor’s request, and the guarantor is familiar with the owner’s
obligations under the contract.

OPERATIVE

1. Guarantee

The guarantor guarantees to the builder to fulfil all of the owner’s obligations under the contrac ding
but not limited to, the payment of all monies in accordance with the contract.

2. Indemnity

The guarantor indemnifies the builder, and shall keep the builder indemnified, again [¢ , loss,
damage or expense arising out of the content of the contract caused by or resultingifro nen-fulfilment
of the owner’s obligation referred to in Clause 1.

3._Principal Debtor \
The guarantor shall be deemed to be a principal debtor, jointly and sev: ith the owner, to

discharge the obligations referred to in Clause 1.

4. No Merger
Nothing in this Deed mergers, extinguishes, postpones, lesseg
power or remedy that a party may have against another part
If the contract is terminated in anyway, this Deed shall
that the owner:

(a) if a corporation, is placed in liquidation; or

(b) if a person, is declared bankrupt.

»therwiSe prejudicially affects any right,
y other person at any time.
continue to operate, notwithstanding

5. No Release
The guarantor is not discharged by:
(a) any variation to the contract, including(variation to the building works;
(b) any delay or claim by the builder to enforce a right against the owner; and
(c) any forbearance given to owher to perform the owner’s obligations under the contract.

6. Severability
If any part of this Deed iggi vojgror unenforceable, that part of the Deed will not invalidate the
d, s

continue in full force.

If the guarantqQmi

the persons co WiStinglof the guarantor to sign this Deed being enforced against any one of them.
8. Waiver
Th
th

waives all rights as surety inconsistent with this Deed, or to the detriment or disadvantage of

GUA OR’S STATEMENT
I/We understand the nature, terms and extent of the guarantee and indemnity provided by me/us, and
further acknowledge that I/\WWe have obtained legal advice prior to signing this Deed.

Guarantor's Name (the guarantor) Witness’ Name
Guarantor’'s Signature Witness’ Signature
Date: Date:
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